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OPINION ORDER

An administrative judge of the Board's St. Louis Regional

Office denied the appellant's request that the Board stay an

allegedly threatened personnel action, and he certified his

denial for review by the Board under 5 C.F.R. §§ 1201.91 and

1209. 18. * For the reasons stated below, we REVERSE the

administrative judge's ruling.

1 On July 6, 1989, the Board republished its entire
regulations on an interim basis, 54 Fed. Reg. 28,632 (1989),
and on December 29, 1989, it republished part 1201 of those



BACKGROUND

On August 4, 1989, the agency issued a document, entitled

a "record of inquiry,* in which it notified the appellant that

certain "facts appear[ed] to contain a violation of [the

agency's] standards of acceptable conduct or behavior on [the

appellant's] part and [that those facts] could result in

disciplinary action against [the appellant].* Appeal File,

Tab 8(4f). It provided the appellant with an opportunity to

respond to the notice by submitting comments or information.

Id.

The appellant subsequently filed a complaint with the

Office of Special Counsel (OSC), in which he alleged that the

agency had threatened to remove him ar.d that this threatened
V

removal constituted retaliation for (1) his disclosure of

information regarding mismanagement anfl violations of law,

(2) his exercising his rights to file appeals, complaints, and

grievances, (3) his cooperation with the agency's Office of

the Inspector General, and (4) his refusal to obey an unlawful

order or orders. Appeal File, Tato 4. He requested that OSC

seek a stay of the alleged threatened removal. Id.

regulations on a final basis, 54 Fed. Reg. 53,500 (1989). See
also 55 Fed. Reg. 548 (1990) (correcting errors in publication
of part 1201) . For ease of reference, we refer in this
Opinion to the Board's regulations at 5 C.F.R. parts 1201 and
1209. For regulations relating specifically to the
Whistleblower Protection Act of 1989, however, the parties
must refer to 54 Fed. Reg. 28,632 (1989), 54 Fed. Reg. 53,500
(1989), and 55 Fed. Reg. 548 (1990). They also should refer
to those sources for the precise text of other Board
regulations.



By letter dated September 8, 1989, OSC advised the

appellant that there was insufficient evidence of any

prohibited personnel practices or other violations warranting

further inquiry on that office's part. The office also

notified the appellant that it had denied the request for a

stay, and, in a separate notice issued on the same date, it

advised the appellant of his right to file a petition with the

Board concerning the matters raised in his complaint. By

petition dated October 2, 1989, the appellant filed an

individual-right-of-action (IRA) appeal concerning the matters

he had raised with OSC. In connection with that appeal, he

requested, inter alia, that the Board stay his allegedly

threatened removal. By order dated November 28, 1989, the

administrative judge found that the appellant had failed to

show a substantial likelihood that he would prevail on the

merits of his appeal. The administrative judge therefore

denied the request for a stay. By order dated December 11,

however, the administrative judge certified his denial for

interlocutory review by the Board.2

2 With his motion for certification of an interlocutory
appeal, the appellant has submitted documents that were not
previously part of the record. Appeal File, Tabs 13 ai^d 14.
We note, however, that the Board's regulations provide that
evidence demonstrating entitlement to a stay be included in
the request for a stay. 5 C.F.R. § 1209.15(a). Because the
appellant has not shown a proper basis for our considering the
documents that he submitted for the first time with his motion
for certification, we have not considered them. ct. AvansJ.no
v. United States Postal Service, 3 M.S.P.R. 211, 214 (1980)
(the Board will not consider evidence submitted for the first
time with the petition for review absent a showing thrV; it was



ANALYSIS

1. The aaencv has "threatened.* within the meaning of the

Whistleblower Protection Act, to take a personnel action

against the appellant.

The Board has jurisdiction over employees' appeals from

personnel actions that are threatened because of their

whistleblowing activities, as those activities are defined in
i''

5 U.S.C. § 2302(b)(8). 5 C.F.R. § 1209,2. Sec-

tion 2302(b)(8) prohibits agencies from:

tak[ing] or fail[ing] to take, or threaten[ing]
to take or fail to take, a personnel action with
respect to any employee ... because of--

(A) any disclosure of information by an employee
... which the employee ... reasonably believes
evidences—

(i) any violation of any law, rule, or
regulation, or

(ii) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safety,

if such disclosure is not specifically
prohibited by law and if such information is not
specifically required by Executive order t^ be
kept secret in the interest of national defense
or the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel ... of
information which the employee ... reasonably
believes evidences—

(i) a violation of any law, rule, or regulation,
or

(ii) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
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unavailable before the record was closed despite the party's
due diligence).



and specific danger to public health or
safety[.]

In addition, the Board's regulations provide that an

employee may request a stay of a personnel action that the

employee alleges was or will be based on his whistleblowing.

5 C.F.R. § 1209.14(a). See also 5 U.S.C. § 1221(c).

The agency has asserted that; at the time the record of

inquiry was issued, no decision had been made as to whether

any disciplinary action should be taken. Appeal File, Tab 12

(Agency Response at 2). It has denied that it has threatened

to remove the appellant, and it has argued that the issuance

of the record of inquiry did not give the appellant any right

to appeal to the Board. Id. (Agency Response at 3) . For the

reasons stated below, we do not concur in the agency's
t

argument.

First, we note that coverage of threatened personnel

actions was added to section 2302(b) (8) by the Whistleblower

Protection Act of 1989, 103 Stat. 16 (1989), and that, in

enacting this legislation, both the House and the Senate

intended that the term "threaten" be given a fairly broad

interpretation.3 A joint explanatory statement "express[ing]

the mutual understanding [of] the Senate and House floor

managers of the bill as to the intent of its provisions," 135

Cong. Rec. S2781 (daily ed. Mar 16, 1989) (statement of

Senator Levin), includes a statement that "no actual proposal

of a personnel action is necessary to establish a prohibited

3 The word "threaten" is not defined specifically in the
statute or in the Board's regulations.



personnel practice." 135 Cong. Rec. H750 (daily ed. Mar. 21,

1989) (statement of Rep. Sikorski See also 135

Cong. Rec. S2784 (daily ed. Mar. 16, 1989) (assertion in joint

explanatory statement, which was printed in the Congressional

Record at the request of Senator Levin, that "[m]ere

harassment and threats, without any formally proposed

personnel action, can constitute a prohibited personnel

practice under [the] language [of the statute]").

Second, we note that the term "threaten" has been defined

as including the following: "to give signs of the approach of

(something evil or unpleasant): indicate as impending:

PORTEND (the sky [threatens] a storm)" and "to announce as

intended or possible ([threaten] to buy a car)." Webster's\

Third International Dictionary (1971). We find that this

definition is consistent with the broad interpretation of the

term that, as we have stated above, Congress intended. We

therefore adopt it.

Third, we find that the content of the record of inquiry

in this case supports a finding that that notice constitutes a

threat to discipline the appellant. It is true that the

document does not include a statement that disciplinary action

was being proposed. It also does not include a specific

reference to any particular kind of disciplinary action that

could be imposed on the appellant. Instead, it includes a

statement that the record of inquiry was "to gather facts to

aid in making a decision regarding an incident of questionable

conduct." Appeal File, Tab 4. As we have indicated above,



however, the inquiry made specific reference to certain

alleged facts, and it included a statement that those facts

appeared to reflect violations that ''could result in

disciplinary action" against the appellant. Id. The language

quoted above indicates that the record of inquiry was intended

in part to serve as a notice to the appellant that

disciplinary action against him was possible.

Finally, we note that the record of inquiry was issued

only after the agency had conducted an investigation of the

appellant's activities, and after it had compiled a

substantial file concerning those activities. The fact that

the agency was still pursuing the matter, after having spent a

substantial amount of time and effort on an investigation,\
indicates that the record of inquiry reflected more than a

passing thought of disciplinary action, and that the

likelihood of disciplinary action therefore was not

insignificant. This circumstance provides further support for

the position that the agency's action is among those for which

Congress intended to provide appeal rights.

We do not find here that any record of inquiry or similar

notice, standing alone, necessarily constitutes a "threat[] to

take ... a personnel action," as that term is used in the

Whistleblower Protection Act. In light of the particular

circumstances described above, however, including the

extensive investigation that preceded the action at issue

here, we find that the issuance of the record of inquiry in

this case meets the dictionary definition of "threaten" that
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we have adopted above, and that it does constitute a "threat"

within the meaning of the Whistleblower Protection Act. The

appellant therefore has net this part of his burden of

establishing Board jurisdiction over this case.

2. The threatened action is a "personnel action" within the

meaning of 5 C.F.R. S 1209.5fa).

The second jurisdictional issue we roust address concerns

the nature of the action the agency has threatened to take.

The Board's regulations provide that a request for a stay of a

threatened personnel action cannot be granted in the absence

of evidence and/or argument demonstrating that there is a

substantial likelihood that the action threatened is a

"personnel action," as that term is defined in sec-
%

tion 1209.5(a) of those regulations. 5 C.F.R.

§ 1209.15(a)(5)(i). See also 5 U.S.C. § 1213(b).

The term "substantial likelihood" is not defined in the

regulations or in the Whistleblower Protection Act. We note

that the meaning of that term varies according to the context

in which it is used. See 83 C.J.S. Substantial (1953) ("[t]he

word 'substantial' ... is of varied meaning, and is

susceptible of different meanings according to the

circumstances of its use" (footnotes omitted)).4 We also

4 In cases in which the interests of one party must be
balanced against those of the other, the "substantial
likelihood" standard has been said to vary according to the
circumstances of the particular case in which it is applied.
See, e.g., District 50, United Mine Workers of America v.
International Union, United Mine Workers of America, 412 F.2d
165, 168 (D.C. Cir. 1969) (the "likelihood of success on the
merits that a movant for injunctive relief must demonstrate



note, however, that the term generally is said to refer to

"something worthwhile as distinguished from something without

value or merely nominal"; that it is said to mean "of real

worth and importance," "more than 'seeming or imaginary,'" and

"not illusive"; and that it is said to "indicate that which is

serious as opposed to that which is trivial." Jd.5 We find

these definitions appropriate in the context of the

Whistleblower Protection Act, and we therefore will apply them

in considering whether the appellant has met his burden of

proving his entitlement to a stay.

Section 1209.5(a) defines a "personnel action" as

including an adverse action under chapter 75 of title 5,

United States Code, "or other disciplinary or corrective
%

action."6 We note that our review of the nature of the action

or actions threatened in this case is complicated by the fact

that the agency has not identified specifically the kind or

varies with the quality and quantum of harm that it will
suffer from the denial of an injunction") . See also 11 C.
Wright & A. Miller, Federal Practice and Procedure: Civil
§ 2947 (1973) ("[i]f plaintiff seems unlikely to win, a
preliminary injunction will not be issued unless he
demonstrates a strong probability that he will be injured if
the court fails to act") . We note, however, that the
Whistleblower Protection Act provides for no such balancing
test. See 5 U.S.C. §§ 1213(b), 1214(b)(4)(B), 1221(e).
5 Cf. Roadway Express, Inc. v. Donovan, 603 F. Supp. 249, 251
(N.D. Ga. 1985) (order granting motion for preliminary
injunction) ("[tjhe requirement that the movant make a showing
that there is a substantial likelihood of prevailing on the
merits does not mean that the movant must actually succeed on
the merits").
6 The definition in 5 C.F.R. § 1209.5(a) is based on the
definition of "personnel action" that is stated in 5 U.S.C.
§ 2302(a)(2). The latter definition was not changed by the
Whistleblower Protection Act.
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kinds of actions it may take in connection with its record of

inquiry. The agency has not denied, however, that it

ultimately may effect some kind of adverse action (such as a

removal, a demotion, or a suspension of more than 14 calendar

days). Furthermore, the agency's reference to a possible

violation of its standards of acceptable conduct or behavior

indicates that any charges arising from the agency's inquiry

may be serious enough in nature to support an adverse action.

Finally, as we have noted above, the agency stated, in the

record of inquiry, that the allegations concerning the

appellant's conduct could result in "disciplinary action"

against him. We therefore equate the threatened personnel

action at issue in this case with a "personnel action," as
V

that term is defined in 5 C.F.R. § 1209.5(a), and we find that

the Board has jurisdiction over this case.

3. There is a substantial likelihood that the appellant can

demonstrate that a disclosure under 5 U.S.C. S 2302fb)(8) was

a contributing factor in the threatened personnel action.

Having addressed the jurisdictional aspects of this case,

we now address the merits of the appellant's request for a

stay. The Board's regulations provide, at 5 C.F.R. § 1209.15,

that a request for a stay of a personnel action must contain

"[ejvidence and/or argument demonstrating that there is a

substantial likelihood that the ... [i]ndividual will prevail

on the merits of his or her appeal of the personnel action."7

7 The regulations also provide that, "[i]n ruling on the stay
request, the presiding official shall consider primarily
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In order to prevail on the merits of his appeal, the appellant

must demonstrate that a disclosure described under 5 U.S.c.

§ 2302(b)(8) was a contributing factor in the threatened

personnel action. See 5 U.S.C. § 1221(e)(l).

We note that the "contributing factor" standard is a

lower standard than the "substantial factor" standard that was

in effect in whistleblower cases before the Whistleblower

Protection Act became law, see, e.g., Gerlach v. Federal Trade

Commission, 9 M.S.P.R. 268, 275-76 (1981), citing Mt. Healthy

City School District Board of Education v. Doyle, 429 U.S.

274, 285-86 (1977). Statements made during the congressional

floor debate on this legislation indicate that one of the

primary purposes of the Act was to lower% the burden that

previously had been imposed on employees seeking to show that

their agencies had proposed or effected actions because of

their whistleblowing activities.8 For example, Senator Levin

whether there is a substantial likelihood that the individual
will prevail on the merits of the appeal and whether the stay
would result in extreme hardship to the agency." 5 C.F.R.
§ 1209.17(b)(2). For the reasons stated below, we find that
there is a substantial likelihood that the individual will
prevail on the merits of the appeal. With respect to the
other consideration mentioned in the regulations, we note that
the agency has not even alleged that the stay would cause it
extreme hardship. We also find that there is no indication in
the record that any such hardship would result from our
staying the action during the pendency of the appellant's
appeal concerning the matter.

8 Rep. Schroeder stated that the reason for "reducing the
[previous] burden of proof to the 'contributing factor'
burden" was that Congress "recognize[d] that it [was]
unrealistic to expect the whistleblower—or the special
counsel acting on the whistleblower's behalf—to demonstrate
improper motive." 135 Cong. Rec. H751 (daily ed. Mar. 21,
1989).
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made the following statement in connection with the

contributing factor test:

By reducing the excessively heavy burden imposed
on the employee under current case law, we will
send a strong, clear signal to whistleblowers
that we intend to protect them from any
retaliation related to their whistleblowing and
an equally clear message to those who would
discourage whistleblowers from coming forward
that reprisals of any kind will not be
tolerated. Whistleblowing should never be a
factor that contributes in any way to an adverse
personnel action; the new test will make this
the rule of law.

135 Cong. Rec. S2780 (daily ed. Mar. 16, 1989).9 The joint

explanatory statement of the legislation's Senate and House

floor managers, to which we have referred above, includes the

following, similar statement:

The bill makes it easier for an individual (or
the Special Counsel on the individual's behalf)
to prove that a whistleblower reprisal has taken
place. To establish a prima facie case, an
individual must prove that the whistleblowing
was a factor in the personnel action. This
supersedes the existing requirement that the
whistleblowing was a substantial, motivating or
predominant factor in the personnel action.

135 Cong. Rec. S2784 (daily ed. Mar. 16, 1989) (statement of

Sen. Levin, at whose request the joint explanatory statement

9 See also 135 Cong. Rec. S2792 (daily ed. Mar. 16, 1989)
(Sen. Pryor's statement that "Congress intends that the
standard of 'contributing factor' be far lower than the ...
'significant factor"7 standard that existed previously); 135
Cong. Rec. S2787 (daily ed. Mar. 16, 1989) (Sen. Cohen's
statement that, *[n]ow, the employee must show only that
whistleblowing is a contributing factor in personnel actions
taken against him or her, not a significant factor ... "); 135
Cong. Rec. H754 (daily ed. Mar. 21, 1989) (statements of
Rep. Hoyer and Rep. Porter) ("[tjhe burden of proof will now
be lowered for a Government employee").



13

was printed in the record).10 See also 135 Cong. Rec. H749

(daily ed. Mar. 21, 1989) (statement of Rep. Sikorski, who

requested that the joint explanatory statement in the record

of the House floor debate).11

In their joint explanatory statement regarding the

Whistleblower Protection Bill, House and Senate members made

the following explicit statement regarding methods of meeting

the "contributory factor" burden:

One of the many possible ways to show that the
whistleblowing was a factor in the personnel
action is to show that the official taking the
action knew (or had constructive knowledge) of
the disclosure and acted within such a period of
time that a reasonable person could conclude

10 Another statement, entitled "Explanatory Statement on
Senate Amendment," included the following:

By reducing the excessively heavy burden imposed
on the employee under current case law, the
legislation will send a strong, clear signal to
whistleblowers that Congress intends that they
be protected from any retaliation related to
their whistleblowing and an equally clear
message to those who would discourage
whistleblowers from coming forward that
reprisals of any kind will not be tolerated.
Whistleblowing should never be a factor that
contributes in any way to an adverse personnel
action.

135 Cong. Rec. H747 (daily ed. Mar. 21, 1989) ("Explanatory
Statement on Senate Amendment," printed in record at request
of Rep. Sikorski).
11 See also 135 Cong. Rec. S2782 (daily ed. Mar. 16, 1989)
(letter, printed in the Congressional Record at the request of
Senator Levin, in which American Bar Association described
Whistleblower Protection Act as "establishing a more realistic
burden of proof"); 135 Cong. Rec. S2781 (daily ed. Mar. 16,
1989) (Mar. 3, 1989, letter to Sen. Levin in which D.
Thornburgh stated that "[a] 'contributing factor' need not be
'substantial'").
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•that the disclosure was a factor in the
personnel action.

135 Cong. Rec. H749 (daily ed. Mar. 21, 1989). See also 135

Cong. Rec. S2784 (daily ed. Mar. 16, 1989), in which

Senator Levin quoted the same part of the joint explanatory

statement.

The appellant in this case has presented evidence that

his whistleblowing was a factor in the threatened personnel

action at issue. The record of inquiry the agency issued him

on August 4, 1989, includes a specific reference to the

appellant's complaints to OSC and to the agency's Inspector

General.12 It therefore is obvious that the official who

issued that inquiry knew about at least some of the

appellant's disclosures. Furthermore, although the appellant
V ,

did not furnish 'the administrative judge with copies of the

complaints he filed before the record of inquiry was issued to

him, he repeatedly described them as whistleblowing

complaints, and he indicated that they concerned contractors

who allegedly violated government regulations and laws.

Appeal File, Tabs 4, 7. His characterization of these

12 The record of inquiry included the following statements

You have made repeated slanderous and defamatory
comments, accusations, and statements against
your immediate supervisor, other members of
GSA's regional management, and the Inspector
General's office. You have continued to make
these allegations even though the agency, the
IG's office and the Office of Special Counsel
have found no substantial evidence to warrant
further investigation.

Appeal File, Tab 4.
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complaints as vhistleblowing complaints is further supported

by (1) a letter in which the Special Counsel referred to the

appellant's 'allegations of violations of lav and regulation

in the manner in which credit and financial information on

contractors and potential contractors is being utilized,*

Appeal File, Tab 12(6) (Letter from M. Wieseman to J.

Alderson, Sept. 23, 1988); (2) a written statement in which

one of the appellant's subordinates, in referring to the

appellant's contacts with the Office of the Inspector General,

stated that she "knew that [the appellant] ... thought that

there was fraud involved," id., Tab 12(5g) (statement of L.

Thomson); and (3) a copy of the letter by which OSC declined

to take action in the instant case. Id., Tab 4. The last of
*

these documents shows that OSC's decision in this case was

based largely on its finding that there was insufficient

evidence of a threatened personnel action; OSC does not deny

in that letter that the appellant filed whistleblowing

complaints with that office. Id.

We also note that, although the agency has denied

threatening to remove the appellant, and although it has

denied other allegations made by the appellant, it has not

denied that the complaints mentioned in the record of inquiry

include whistleblowing complaints. See Appeal File, Tab 8.

In addition, documents submitted by the agency indicate

that the appellant's whistleblowing complaints were pending

with OSC at least as recently as September 1988, Appeal File,

Tab 12(6) (Letter from M. Wieseman to J. Alderson, Sept. 23,
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1988), and that a complaint of retaliation for filing those

complaints was pending with that office at least as recently

as February 1989, id., Tab 12(6) (Letter from L. Dribinsky to

P. Weiss, Mar. 6, 1989). While these dates may not be recent

enough to show, by themselves, that disclosure was a factor in

the threatened personnel action, we believe that, when

considered along with the inquiry's specific mention of

allegations made to the Special Counsel, they indicate that

disclosure was such a factor.

In light of the circumstances described above, we find

that there is a substantial likelihood that the appellant can

show that his whistleblowing complaints were a "contributing

factor,* as that term is used in the Whistleblower Protection
v
\

Act, in his threatened personnel action.

4. There is a substantial likelihood that the aaencv will

fail fcp present clear and convincing evidence that it would

have threatened to take a personnel action against the

appellant in the absence of the appellant/s whistleblowina

activity.

The findings we have stated above c.j not end our inquiry

into the merits of the appellant's request for a stay of the

threatened personnel action. Under 5 U.S.C. § 1221(e)(2), the

Board may not order corrective action *if the agency

demonstrates by clear and convincing evidence that it would

have taken the same personnel action in the absence of [the

employee's] disclosure [under 5 U.S.C. § 2302(b)(8)].* "Clear

and convincing evidence* is, as the House and Senate noted in
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passing this legislation,13 a higher quantum of evidence than

"preponderant evidence.*14 It has been defined as meaning

"that measure or degree of proof which Will produce in the

mind of the trier of facts a firm belief or conviction as to

the allegations sought to be established." Hobson v. Eaton,

399 F.2d 781, 784 (6th Cir. 1968), cert, denied, 394 U.S. 928,

89 S. Ct. 1189 (1969).

The record of inquiry at issue in this case includes the

following statement of the reasons for the inquiry:

You have continually refused to follow the
directions given you by your immediate
supervisor and higher level supervisors

13 135 Cong. Rec. H749 (daily ed. Mar. 21, 1989) and S2784
(daily ed. Mar. 16, 1989) (joint explanatory statement,
printed at requests of Rep. Sikorski and Sen; Levin).
14 Senator Levin noted, in the Senate floor debate on this
legislation, that this standard of proof was intended to be
high for the following two reasons:

First, this standard of proof comes into play
only if the employee has proven by a
preponderance of the evidence that
whistleblowing was a contributing factor in the
action against him or her—in other words, that
the agency action was tainted. Second, this
heightened burden of proof on the agency also
recognizes that when it comes to proving the
basis for an agency's decision, the agency
controls most of the cards—the drafting of the
documents supporting the decision, the testimony
of witnesses who participated in the decision,
and the records that could document whether
similar personnel actions have been taken in
other cases. In these circumstances, it is
entirely appropriate that the agency bears a
heavy burden to justify its actions.

135 Cong. Rec. S2780 (daily ed. Mar. 16, 1939). See also 135
Cong. Rec. H747 (daily ed. Mar. 21, 1989) ("Explanatory
Statement of Senate Amendment," printed in record at request
of Rep. Sikorski).
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regarding the role and scope of the Credit and
Finance program.. [sic] You have made repeated
slanderous and defamatory comments, accusations,
and statements against your immediate
supervisor, other members of GSA's regional
management, and the Inspector General's office.
You have continued to make these allegations
even though the agency, the IG's office and the
Office of Special Counsel have found no
substantial evidence to warrant further
investigation. You have infringed upon your
employees' rights to privacy in reference to
their personal EEO, employee relations and other
matters. Your relationship with your immediate
supervisor and your subordinate employees has
been strained and has contributed to a climate
of mistrust, low morale and uncertainty within
the Credit and Finance section.

Taken together your actions have displayed an
inability by you to continue to function as the
supervisor of the Credit and Finance section.
These actions also amount to misconduct which
has greatly impaired your trustworthiness as a
supervisor and has adversely affected the
ability of the Credit and Finance section to
perform its mission. ...

Appeal File, Tab 4.

We construe this statement as raising four possible bases

for disciplinary action against the appellant. The first

basis is the appellant's alleged continual refusal to follow

his supervisors' directions. Nothing in the record, however,

even identifies the directions the appellant allegedly refused

to follow.

The second basis raised in the record of inquiry is the

appellant's allegedly slanderous and defamatory comments,

accusations, and statements regarding agency officials. For

reasons stated earlier in this Opinion, it is evident that the

appellant did allege that there was wrongdoing in connection

with his agency's dealings with contractors. The agency has
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introduced no evidence, however, that these allegations were

"slanderous and defamatory." In fact, it has not even

identified the aspects of the allegations that it believes

were inaccurate.15

The third basis concerns the appellant's alleged

infringement of his employees' right to privacy in connection

with "their personal EEO, employee relations and other

matters." Again, the agency has not identified the specific

manner in which this infringement is alleged to have occurred.

The record does include allegations (1) that the appellant

asked one of his employees to show him the «ett lament

agreement that had been reached on her discrimination

complaint;16 (2) that he asked an employee who was visiting
%

%

the equal employment opportunity (EEO) office whether the

visit concerned him;17 (3) that he circulated a memorandum

that "indicated that [one of his employees] might have to be

replaced with someone else to work on the phone layout";18

(4) that he showed that employee "two assesments [sic] of all

... [section] employees";19 and (5) that, in front of other

15 Cf. Oliver v. Department of Health and Human Services, 34
M.S.P.R. 465, 472-75 (1987) (conduct that appears to be
protected by 5 U.S<C. § 2302(b) (8) may lose that protected
status under some circumstances), aff'd, 847 F.2d 842 (Fed.
Cir. 1988) (Table).
16 Appeal File, Tab 12(5j at 1-2).
17 Id. , Tab 12 (5h at 2) .

18 Id., Tab 12(5h at 4).

19 Id., Tab 12(5h at 4-5).
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employees, he confronted the section's clerk-typist about her

use of leave and the office telephone.20 The evidence

concerning each of these allegations, however, is weak.

With respect to the first allegation, the agency has not

shown (or even contended specifically) that a request to see a

subordinate's discrimination complaint settlement agreement

necessarily would be improper. With respect to the second, a

supervisor's asking an employee whether a visit to the EEO

office concerned him could be regarded as inappropriate, but

it does not appear to be of such importance that it would be

likely to cause the issuance of the record of inquiry. In

addition, the information concerning both these contentions is

so scarce that it cannot support a conclusion that the«
appellant's alleged actions would constitute a violation of

the employees' right to privacy.

With respect to the third contention, we note that the

agency has not submitted a copy of the memorandum that

allegedly indicated that an employee 'might have to be

replaced ... .* Furthermore, the memorandum is described in

such general terms that we cannot determine whether the

alleged circulation of the memorandum would have been

inappropriate. Similarly, the documents mentioned in the

fourth allegation have been neither submitted for Board review

20 Id.f Tab 12(5h at 5). The appellant also is alleged, in a
separate statement by a different employee, to have mentioned
that employee's alleged leave abuse at a meeting. Id.,
Tab 12 (5g at 5). The record does not indicate whether these
two statements address the same event or two separate events.
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nor specifically described. In addition, although abuse of

leave and telephone privileges normally are natters that are

addressed in private meetings, it seems likely that any such

problems on the part of the section's clerk-typist would be

apparent to staff lumbers. For this reason, and because the

agency has presented so little information regarding this

allegation, we find that the evidence in the present record

offers little or no support for a conclusion that the

appellant violated the privacy rights of the employees

mentioned in these two allegations.

Finally, we note that the other statements in the record

that could be construed as related to this basis for taking

action against the appellant are even less persuasive than
v
\

those mentioned above. They include a vague allegation that

the appellant asked how long an employee was absent in order

to visit the personnel office;21 references to employees'

generally unexplained beliefs concerning wiretapping,22 tape-

recording of conversations,23 and the divulging of unspecified

"private personnel information";24 a contention that the

appellant expressed unhappiness about the handling and outcome

of a discrimination complaint filed by one of his employees;25

21 Id., Tab(5f at 2).

22 Id., Tab 12(5g at 4).

23 Id., Tab 12(5j at 4).

24 Id.f Tab 12(5h at 6).

25 Id., Tab 12(5h at 4).
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contentions that the appellant asked employees about the

questions asked (but apparently not the answers given) during

an investigation of a desk-tampering incident;26 allegations

that he interrupted meetings on EEO natters;27 assertions that

the appellant was overheard discussing immoral or questionable

conduct by agency officials other than his subordinates;28 and

an employee's belief that the appellant had kept copies of

certain negative notes he had sent her.29 The record includes

very little information concerning the circumstances of these

allegations, and in some instances it does not even show the

bases for the assertions that the appellant engaged in the

conduct in question.

The last possible basis for disciplinary action against

the appellant30 concerns the allegation that the appellant's

'relationship with [his] immediate supervisor and [his]

subordinate employees ha[d] been strained and ha[d]

contributed to a climate of mistrust, low morale and

uncertainty within the Credit and Finance section.* The

agency has not contended that this relationship had been

strained as a result of improper actions on the appellant's

26 Id., Tab 12(5h at 5), Tab 12(5j at 3).

27 Id., Tab 12(5j at 2).

28 Id., Tab 12(5j at 2, 3).

29 Id., Tab 12(5j at 4).
30 The statements the agency made in the inquiry after it
described the four bases set out above appear to concern the
agency's conclusions regarding the alleged misconduct, rather
than separate bases for the threatened action.
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part. Furthermore, to the extent that any difficulties in the

relationship resulted from protected whistleblowing activity

on the appellant's part, the agency's basing an action on

those difficulties would violate 5 U.S.C. § 2302(b)(8).

In view of the vagueness of the allegations described

above, in view of the insufficiency of the evidence presented

in support of these allegations, in view of the evidence that

the appellant engaged in whistleblowing activities before the

record of inquiry was issued, and in view of the fact that

those activities were specifically mentioned in the record of

inquiry, we find that the agency has failed to present clear

and convincing evidence that it would have issued a record of

inquiry to the appellant in the absence of his whistleblowing>
activities. We therefore conclude that the appellant is

entitled to a stay.31

5. The initial decisions on the merits of the appellant/s

underlying appeal is reopened.

As we have indicated above, the appellant's request for a

stay was made in connection with his IRA appeal from the

threatened action at issue here. On February 21, 1990, the

administrative judge issued an initial decision dismissing the

appeal as outside the Board's jurisdiction. We hereby reopen

that appeal on our own motion. The parties may file

31 We emphasize that we are staying only the action threatened
in the record of inquiry. We are not staying the agency's
inquiry into the appropriateness of any such action. We also
are making no decision regarding the merits of the appeal,
initially decided on February 21, 1990, that we reopen here.
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representations concerning the IRA appeal within 30 days after

the date on which this Opinion is issued. Any such

representations should be filed with the Office of the Clerk,

Merit Systems Protection Board, 1120 Vermont Avenue, N.W.,

Washington, D.C. 20019. Any party submitting representations

must include a certificate of service with the

representations, and must serve a copy of the submission on

the other party.

We note that some of the issues addressed in the

February 21 initial decision were not raised in the stay

request that is the subject of this Opinion. Those issues

will be addressed in our decision on the reopened appeal.

ORDER **
We GRANT the appellant's request for a stay of the

personnel action that was threatened in, and may be based on

issues raised in, the record of inquiry. This stay will

remain in effect until a Board decision on the appeal

concerning this threatened personnel action becomes final, or

until we vacate or modify this stay, whichever event occurs

first. If the agency has already effected a personnel action

against the appellant pursuant to the record of inquiry, we

ORDER it to cancel that action retroactive to the date on

which it was effected, to accomplish this cancellation within

20 days of the date of this order, and to issue a check to the

appellant for the appropriate amount of back pay, interest on

back pay, and other benefits under the Office of Personnel

Management's regulations, no later than 60 calendar days after
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the date of this decision. We ORDER the appellant to

cooperate in good fait? ,trv, the agency's efforts to compute the

amount of any back pa> interest, and benefits due, and to

provide all necessary inforznat ion the agency requests to help

it comply. If there is a dispute about the amount of any back

pay, interest due, and/or other benefits, we ORDER the agency

to issue a check to the appellant for the undisputed amount no

later than 60 calendar days after the date of this order.

If the agency has already effected a personnel action

against the appellant pursuant to the record of inquiry, we

further ORDER it to inform the appellant in writing of all

actions taken to comply with the Board's Order and of the date

on which the agency believes it has fully complied. If not«
notified, and if this paragraph is applicable, the appellant

should ask the agency about its efforts to comply. Within 30

days of the agency's notification of compliance, the appellant

may file a petition for enforcement with the regional office

to resolve any disputed compliance issue or issues. The

petition should contain specific reasons why the appellant

believes that there is insufficient compliance, and should

include the dates and results of any communications with the

agency about compliance. In addition, the appellant may file

a petition for enforcement with the regional office if the
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agency effects the threatened personnel action after receiving

this decision. Any such petition should be filed not later

than 20 days after the effective date of the action.

FOR THE BOARD:

Washington, D.C.

ri Taylor,
Clerk of the Bo


